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SOUTHWICK, P.J., FOR THE COURT:

1. Robert Lee Del_oach was convicted of armed robbery in 1997. He did not file anotice of appeal

until 2001. This Court dismissed the gpped asuntimely. Del.oach v. State, 856 So. 2d 388 (Miss. Ct.



App.), cert. granted, 860 So. 2d 1223 (Miss. 2003). Our decision was reversed, and the case was
remanded to us for a decision on the merits of theissuesthat Del_oach raised inhisgpped.> Deloach v.
State, 2001-CT-01490-SCT (Miss. May 13, 2004). The merits attack the effectiveness of Del_oach's
trid counsd. The arguments are unpersuasive, and we affirm.

FACTS
92. Del_oach was convicted of the armed robbery of a Junior Food Store in which about $450 was
taken from the store manager. He was represented by appointed counsd and was sentenced to serve
twenty-two years in the custody of the Mississppi Department of Corrections.
113. Del_oach appeds and argues that he was given ineffective assstance by his counsd. The State
presented evidence that the store's manager had identified Del_oach as the perpetrator. Initidly, the
manager was unable to sdect one person in a photographic lineup. She was able during the third lineup
to identify Del_oach as the man who robbed her. Del oach's counsd made no motion to suppress this
identification. The State dso presented evidence that Del_oach had access to the type of truck that the
witness identified as being involved in the crime.
14. Del.oach clamed that during the time of the robbery, he was adeep at hissgter'shome. Heaso
clamed that he did not have atruck that day and in fact had to take aride with his nephew to hisdaughter's
home that day. He argues herethat his counsdl faled to subpoena these witnesses until the day before his
trid. Inthe courtroom during histrid, Del_oach wore a prison uniform and clamsthat had hisfamily been

contacted, hewould have been provided with clothing and grooming that woul d have made him appear less

! Those seeking awrit of certiorari after being dissatisfied in this Court would be well-served
tojoin dl their complaints, including those not ruled upon here, in their petitions for the writ. Perhaps
the Supreme Court would rule on the other issues, avoiding the inefficiencies and delays attendant to a
remand here to consider the other issues.



prgudicid before the jury. Del oach argues that these failures by his attorney were to the leve of being
ineffective assistance.
PROCEDURAL ISSUES

5.  Weinitidly dismissed the gpped asbeing untimely. Del.oach, 856 So. 2d at 389. This Court had
inseverd casesinterpreted an gppellate rule to mean smply what it says, namely, that if aparty dissatisfied
with atria court judgment does not file a notice of goped within the initidly available time period, that
personhasaright tofilearequest reopening the period for gpped "within 180 days of entry of thejudgment
or order or within 7 days of receipt of such notice [of the entry of judgment], whichever is earlier. . . ."
M.R.A.P. 4(h). See Del.oach, 856 So. 2d at 389; Watson v. State, 841 So. 2d 218, 219 (Miss. Ct.
App. 2003); McGruder v. State, 835 So. 2d 104, 105 (Miss. Ct. App. 2003); Badger v. State, 826 So.
2d 777, 779 (Miss. Ct. App. 2002); Harris v. Sate, 826 So. 2d 765, 768 (Miss. Ct. App. 2002). Our
fird Del.oach decisonandthat inMcGruder werereversed by the Supreme Court. DelLoach, 2001-CT-
01490-SCT (Miss. May 13,2004); McGruder, 2001-CT- 01542-SCT & 2003-TS-00689-SCT (Miss.
Sep. 11, 2003).

T6. The Supreme Court said that it was doubtful that "atrid court has authority to remedy the failure
to file timely a notice of gpped” after the rule-defined maximum delay of 180 days. McGruder,
2001-CT-01542-SCT & 2003-TS-00689, at (14). The Court then stated, though, that an appellate court
may suspend the appellate rules and grant an out-of-time appeal "where a person is convicted of acrime
and through no fault of hisown iseffectively denied hisright to perfect his gpped within thetime prescribed
by law by theactsof hisattorney or thetrid court.” 1d., quoting Jonesv. State, 355 So. 2d 89, 90 (Miss.
1978). The Court a0 cited a case that permitted the suspension of the time to gpped under Appellate

Rule 4 "when judtice demands,” at least in crimina cases. Fair v. State, 571 So. 2d 965, 966 (Miss.



1990). Both precedents were written before amendmentsto Rule 4 were madethat crested an outer limit

of 180 daysto filefor an out-of-time appea. M.R.A.P. 4(h), asamended effective July 1, 1997, 689-692
So. 2d LXII, LXIV-V (West Miss. Cases 1997); see Harris, 826 So. 2d a& 767. The language in
Appdlate Rule 2 dlowing suspension aso predates this amendment to Rule 4(h). 1d.

17. The Supreme Court determined that the necessary relief for crimina defendantsisto override the
180-day limitation set out in the rule itself. However, ancther available routeisto file for post-conviction
relief, a procedure that permits a prisoner to seek to convince acourt that heis"entitled to an out-of-time
apped.” Miss. Code Ann. 8 99-39-5 (1)(h) (Rev. 2000). That remedy is able to protect inmates who

"through no fault of their own™ have not had an gpped of their underlying conviction. Though such a
remedy might need to be brought within threeyearsof thefina judgment of conviction under section 99-39-

5(2), afallure to seek some relief within three years may not be a Stuation that should be called "'no fault”

of theinmate. A later pleafor relief would have to show an exceptiond Stuation to which the three year
bar does not gpply, which is a reasonable condraint. Relying on post-conviction relief would also leave
in effect the plain language of Appdlate Rule 4(h), which sets an outer limit on how late a request for a
direct gpped can be made.

T18. Nonetheless, the Supreme Court which wrote theruledsoisthefina arbiter onitsmeaning. 1t held
that Appellate Rule 4(h) solely limits the discretion of trial courts and not that of appeds courts.

McGruder, 2001-CT-01542-SCT & 2003-TS-00689-SCT, at (14). We have cited decisionsin which
we have held to the contrary. We consider them and any smilar ones to be overruled to the extent they
are incongstent with the high court's decisonsin McGruder and Deloach.

19. It should be noted that if the 180-day limit is sometimes to be waived at the discretion of the

appellate court, a least when a crimind defendant otherwise will not receive appelate review, the result



will likely be that the limit must never apply to such crimina defendants. Case-by-case discretion may be
unproductive and inefficient since the prisoner whose gpped is not permitted will be able to show to a
federa court the inconsstent state results:
When a state-law default prevents the state court from reaching the merits of a

federa clam, that dam can ordinarily not be reviewed in federd court. Thus, had

respondent proceeded to federal habeas on the basis of the Miranda dam upon

completing his direct review in 1978, federd review would have been barred by the

state-law procedura default.

State procedurd barsare not immortal, however; they may expire because of later

actions by state courts. If the last state court to be presented with aparticular federal claim

reaches the merits, it removes any bar to federa-court review that might otherwise have

been available.
Ylst v. Nunnemaker, 501 U.S. 797, 801 (1991) (citations omitted). Failure to apply a procedura bar
consgently and regularly to crimina gppellants claims will result in that bar not being considered an
adequate state ground; federd habeas review beyond the procedura bar will berequired. E.g., Dugger
v. Adams, 489 U.S. 401, 410 n.6 (1989). We doubt that the state Supreme Court would wish for such
anopeninvitationto beissued for rditigating convictionsin federd court. Therefore, itisdifficult toenvison
gtuationsin which a gtate criminad defendant would ever not be ableto file for an out-of-time gpped from
his conviction, though the Supreme Court did refer to the delay needing to be the fault of someone besides
the defendant himsdlf. If dl timing rules are subject to being suspended, then for purposes of habeas
andyss, there may be no timing rules.
110.  The Supreme Court initsremand of the present case and in McGruder implied that trid judgesdo
not have authority to grant an out-of-time apped later than 180 days after the judgment. The Court has
a0 stated that the gppellate courts may grant such gppeals. What is the proper order for atrid judge

when presented with such arequest is an issue for another day.

INEFFECTIVE ASSISTANCE OF COUNSEL



11. Deloachcamsthat histrid counsd should have moved to have the eye-witnesstestimony of the
store manager suppressed, should have ensured some of his relatives were in the courtroom to testify so
that they could support hisdibi, and should have ensured he was dressed in something other than hisprison
uniform. In order for Del_oach to establish that his case should be reversed because of attorney errors,
he must show that his attorney was sgnificantly deficient, and that but for counsd's errors, the outcome of
the prasecution likely would have been different. Strickland v. Washington, 466 U.S. 668, 687 (1984).
12. Deloach'strid counsd, Donna Smith, made arequest for discovery and disclosure prior to tridl.
Duringtria, Smith cross-examined the toreowner asto her inability to identify Del.oach asthe perpetrator
until the morning of thetrid. She questioned witnesses as to whether Del_oach had access to the truck
used during the crime. Smith made objections during testimony and moved for a directed verdict a the
conclusion of the State's case-in-chief. There was dso an atempt to have family members testify on
Del oach's behdf. Telephone calswere made to them before trid. When the family failed to attend the
courtroom proceedings, Smith requested subpoenasfor thesewitnesses. Shediscussed with Deloach that
the decison whether to testify belonged to him. Smith called a barber to testify about Deloach's
appearance to compare his usua harstyle with the description the store manager gave of the robber. She
aso made opening and closing statements in which she presented hisdibi. Smith prepared and submitted
jury ingtructions to the court.

113. The performance by Del oach's attorney does not fal to the leve required for a finding of
ineffective assstance. On the merits of this gpped, we find no error and affirm.

114. THE JUDGMENT OF THE CIRCUIT COURT OF LOWNDES COUNTY OF
CONVICTION OF ARMED ROBBERY AND SENTENCE OF TWENTY-TWO YEARSIN

THECUSTODY OF THEMISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED.
COSTSARE ASSESSED TO LOWNDES COUNTY.



KING,C.J.,BRIDGES,P.J.,LEE,IRVING,MYERS, CHANDLERAND GRIFFIS,JJ.,
CONCUR.



